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MEMORANDUM TO THE FiLE

th Jacqueline Hunter, Vice President of Wentworth
ng the request for advice submitted by Mary Ottoin
11974. T had called the company to clarify terms used

dvice.
ormed me that a continuity book series is a set of
sent in periodic mailings to customers that are
s to subject matter.
ion posed by Wentworth Press is: Can a marketer
¢., brochure) nationally concerning a continuity book
. books having been published? In “dry-testing” «
der onters into a conditional contract with the
tract to prblish is conditioned upon the response to
sale s solicitation, therefore, is made before the books
ve heen published or are subject to an unconditional
1.
y practice which was apparently very common in the
siies mail order business at one time, but has recently
or because of widespread confusion over its legality.
ned me there are no clear rules to provide guidance to
< matter. Marketers are in need of clarification from
secause of the great confusion in the industry. At the
nail order business is on the rise, which compounds
S. '
of this conversation, I believe that the Commission
rmal advisory opinion to Wentworth Press in regard to
ry-testing.
.econd question involved “load ups” through the mail.
ation, a customer might have ordered the first volume
book series one month, the second volume the next
third volume the next month. Then the marketer
on that the remaining twelve volumes of the series are
1t if the custom .- desires, these volumes will be sent at

ustomer billed for one volume each month. A load up.

. remainder of the set which is sent to the customer at
d for per the original billing agreement.

elstein
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Letter of Request
May 6, 1974
Dear Sir or Madam:

y I lz:mf f\:\n'itin;.x: to you at the suggestion of David Paul in your New
) or :) ice. We are a l.)o()k packaging house and are about to embark on
iy bf)oul: (l]':-‘;,ltti kt).ook series. We have conflicting sources of information
sting our series and would like to clarify the legali "
out dr . gality of dvy
teahng‘ o tevhpl:eduet. thacf)ugh' ‘the mail. One source of information informed
‘ st ‘{ there is n-()thmg illegal about this, however another advised us
i:iamst tflomg $0 in accordance with your regulations. Mr. Paul said he
e“’ () n( ~‘ ) “ . . 3 . - . - - ’
Khew » such stipulation but that it should be verified with your
] .(;,l()uIl;‘l you also advise us on the legitimacy of “load ups” through the
“}(:.l : : ()llou have a pamphl.et or brochure governing your regulations
e would very much appreciate receiving one as soon as possible.
'I look forward to your prompt response.
Sincerely,

" /s/ Mary Otto

Marking of articles of jewelry made from alloy comprised of one-
h.alf gold of 11 karat fineness and one-half silver of at least
925/1000 fineness. (File No. 723 7007)

Opinion Letter
May 6, 1975

Dear Mr. Windman:

th;l‘hl:% 1; in response to your request for an advisory opinion regarding
halfm:ul' 1mlfg' of articles of jewelry made from an alloy comprised of one-
" ;.,o'f of 14 km‘at.ﬁneness and one-half silver of at least 925/1000
ineness. You question the correctne:s of a recent staff opinion
concerning the marking of articles of jewelry made of such an alloy. We
notAel a;]t the outset that this staff opinion has been rescinded.

‘t. ough an advisory (‘)piniop might technically appear inappropriate
:):rs(lfant t9 § 1.1 of the Commission’s Rules of Practice, 16 C.F.it. § 1.1
(‘:m ;r(‘)_mr.mssx(zn l111:4\5 determined that a resolution of this issue by the

‘ lssl()n a “ \‘ - M > =1 . DL 3 1 i
P this stage is desirable and aecordingly has issued this
it is the Commis«ic 1's understanding, on the basis of the represente
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tions made, that the alloy as deseribed above is a combination of silver
: il groldt in precise proportions for which a patent is being sought. The
resulting alloy may have the general appearance of gold. The question
ix whether it may properly be identified by a marking “1/2 14K + 1/2
Ster”

The Commission is of the opinion that such a marking would violate
the Guide for the Jewelry Industry, 16 C.F.R. § 23.22(e)(1) and 23.:23(h).
Under section 22(e)(1), only an article of jewelry compased throughout

£ not less than 10 karat fineness may be deseribed as “gold.” Under
soction. 23(b) an article may not be deseribed as “sterlir-" unless it is at
least 925/1000ths pure silver. The marking “1/2 11K+ 1/2 Ster.)”
accordingly, would be in violation of both of those sections of the Guide.

The Conmission is of the view, however, that a nondeceptive and
commeret: 'y ae -eptable designation and marking of this or other alloys
of precic metals might be warranted in the public interest. To that
end it has directed that the Bureau of Consumer Protection promptly
stiely this guestion with a view toward possible amendment of the
Gui le, it app opnate.

3y direction of the Commission.

ce: John J. Ghingher, 111, Esquire
Weinbery and Green

Nineteenth Floor

10 Light Street

Baltimore, Maryland 21202

Letter from Office of General Counsel Rescinding Tuformal
Staff Opinion

Mar. 24, 1975

Gentlemen:

This Office bas determined, after further study of this matter, to
vewind the informal staff opinion rendered to you and Mr. Robert
Newmarn of B, F. Hirseh, Inc, by letters dated Sept. 9, 1974, and Oet. 11,
1974, which approved the marking “1/2 14K + 1/2 Ster.,” for articles of
jewelry composed of an alloy of one-half 14 karat gold and one-haif
sterling silver. It is now the view of this Office that the marking in
question wou'd violate the Guide for the Jewelry Industry, 16 C.F.R.
Part 23. The marking in question would permit the use of the word gold
to describe a product composed throughout of an alloy of gold less than
10 karat fineness. See 16 C.F.R. §§23.22(b)(2), (a)(1). In addition, it
would j.ermit the use of the word sterling to describe an alloy that ix
not 925/1000ths pure silver. See 16 C.F.R. § 23 23(h).
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Rescission of the subject staff opinion by this Office is inc
of any Commission action on the matter. However, in an
obtain formal resolution of the issues raised, including your pe
an amendment to the Guide for the Jewelry Industry, the m
be presented to the Commission as expeditiously as possible
be promptly notified as to the Commission’s determination.

Very truly yours,

/s/ Thomas H. Tucker
Assistant General Counsel

Third Supplemental Letter of Request
Feb. 12,1975

Dear Mr. Tucker: ‘

Thank you for your letter of Feb. 7. 1975, advising of the for
‘letermination of the Commission with respect to the staff
referred to above, whicl, have been questioned by the .
Vigilance Committee, Inc. On behalf of our clieni, Metals an
we hereby submit to the Commission the following materi:
consideration in determining whether the staff opinions .in
were improper.

As a preliminary matter, we would like to address the s
contained in your letter of Feb. 7 to the effect that the us
quality mark for which FTC staff approval was reques
previously been disapproved by the Jewelers’ Vigilance Co
( )qe of the original inventors of the alloy, Seymour Globus,
principal in Metals and Jewels, did submit a sample of the allo
A. Windman, General Counsel of the Jewelers’ Vigilance Comr
July 18, 1974. Mr. Windman responded, on July- 25, 1974, tha
forwarded the sample for assay and that compliance with Cor
Standard CS51-35 would be required if the desired mark w
employed. On Aug. 8, 1974, Mr. Windman reported to Mr. Gl
results of the assay, along with his analysis thereof, and conclu
the assay did not “definitively state that the product was no

‘originally made from 14K and sterling silver.” Clearly, this cc

does not amount to a “disapproval” by the Jewelers’ \
Committee. Copies of Mr. Windman’s letters of July 25 and A
are 'attached hereto as exhibits. No further correspondet
received by our client from Mr. Windman and our client was ns
not aware of any formal action by the Committee appro
d1§appmving the use of the desired mark. Subsequent
Windman’s correspondence as described above, he recommende
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4 our elient seek an opinion from the Federal raae Conission
ererning the use of the mark and expressed his willimgaess to abide
whatever decision was reached by the Commission. Partly as a

ailt of this recommendation, the elient has instructed onr firm {o
hinit o request to the Commission for an advisory opinion.

Ax youare aware, our initial request was submitted on Aug. 30, 1974
din that request, acopy of which is attached as an exhibit hereto, the
ckgronnd of the matter iy set forth, along with a brief discussion of
o relovant Commission industry rules. Pursuant to our initial request.
ary B Rubin, Esq. of the Office of General Connsel, issued an
formal staff opinion, dated Sept. 9, 1974, approving the use of the
ity mark “Alloy 172 1K+ 172 Ster” in connection with the alloy.
wrtly thereafter, our ('li('l?l granted to B F. Hirseh, Inc. the right to
oduee the alloy for sale to jewelry manufacturers, At the request of

Fobarse s, Ines on Sept. 18 1971, we asked for a second opinion from
r. Rubin approving the use of the quality mark “122 11K 4 172 Ster.”
war o the quality imark originally approved by Mr. Rubin had proved
o lengthy for use by jewelry manufacturers. A copy of our second
auest s also attached ag an exhibit hercto. On Oct. 11, 1971, Mr.
ahin peaned an apinion approving the e of This recond mark. Sinee
woo secod request, the otigzinal applicant, Metals andbeseis Toe, has
cen liquidated, and its assets, including all rights to 7 e alloy and the
ending LS. Patent applications covering the alloy are now held
ividually by Edward Kohrn, Seymour Globus and €D, Kaufmann,
rding as Metals and Jewels.

In reliance on the infornial staff opinions, very substantal amounts
f money have been invested in testing of the alloy for procuciion, the
yanufacturing of sample jewelry lines using the alloy and the
dvertising and promotion of the sale of articles of jevelry manufae
ured from the alloy. Wholesale sales of articles made of the alloy have
seeeded $2.500,000 to date. There is every indication that the alloy will
w1 tremendous suceess in providing a high quadity, low cost substitate
or the currently omplnyv({l gold alloys from 10 to 11 karats. Obviously,
his snecess would be a tremendous boon to the jewelry industry, which
1as been seeking such a higrh quality, low cost alternative ever sinee the
wice of gold began its sharp elimb. However, the value of the alloy s
-iable alternative to existing low karat gold alloys dep s to a very
arge measure on the ability of jewelry manufacturers to employ a
quality mark denoting that the alloy is a combination of precious
netals. Accordingly, a deeision by the Commission to- withdraw the
previousiy issued’informal staff opinions would have serious adverse
~ffects 1 ot only upon our client and the jewelry manufacturers and
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distributors who have invested heavily in the future of the alloy, but
also upon the jewelry industry as a whole. -

L’l:hv lugal‘questi_(n.\ before the Commission is substantially identical to

that posed in our initial request, that is, whether the use of the quality
n.mrk “1/2 14 K - 1/2 Ster.” in connection with the alloy violates Sections
2.%.}22, 23..?.3 or 23.25 of the rules adopted by the Commission as industry
guides for the jewelry industry. 16 CFR §§ 2322, 2323, 23.25. These
rules were initially adopted in 1957 to insure “the climination and
prevention of unfair trade prac ces to the end that the industry, the
t':u.ltf and the public may be piotected from the harmful effects of
unfair methods of competition, unfair or deceptive arts or practices
:m(l.ol,hur trade abuses.” 22 F.R. 4567 (June 28, 1957). These rules, witl';
& minor amendment in 1969, 24 F.R. 9581 (Dee. 1, 1959), have endured
without substantial change since that time. ‘

) ’l.‘he first two rules, Sections 2322 and 2323  entitled

.M srepresentations as to gold content” and “Misrepresentations as to
.\'l]\;(‘l‘ content,” respectively, deal basically with markings or labels
\‘\'.hu‘h may deccive the public as to the true character of articles made
of grold and silver. The pertinent provisions of these rules attempt to
deal with deception of two bas.. types. The first type ol deception
('l"\'(‘l‘('(l by these provisions is that caused by .m:u'kim:s which
misrepresent the extent of the presence of either ;.;()ld or sil ‘er in the
marked article. The applicable provisions addressing this first type of
deception are as follows: .

1. Seection 23.22(a), which states the general rule that:

Gu Tt s an unfair trade practice to sell or offer for sale any industry product
e :l}n_.\' trade or product name or desigmation or other representation h;n'ing the
:':‘}'rl:::'\hlr::t '(;':uh-m:y or (-‘fﬂ-('t of deceiving purchasers or prospective purchasers
ﬁ,,,.m.sl\..;,f g”l‘;‘":;:‘:.‘\:::::;,‘l‘i:‘f;l!d or gold alloy in the product, or as to ,lhl. quantity or

" ) Y conta in the product, or as to the fineness, thickness, weight,
_r"tf“" or manner of application of any gold or gold alloy plating, covering, or coating on
any industry product or part thereof.

_ 2.. . Section 23.22(b)(2), which provides that one of the practices
inhibited by the general declaration in 23.22(a) is: ‘
—— (":’:mll’::tnf'):hp‘:u:;ll _“(_;“:-d"..“r any abbreviation thereof, as deseriptive of any
" e ‘i(.Si"mp;m(m l:fr:;‘lp. l:'\‘:-l‘l('h |s.(-an?[x»§(«l thmug.hout nAf an alloy of gold,

arat fineness of the alloy imm-diately precedes the

word “Gald ™ or « e
. ‘ iold,” or abbreviation thereof, and such fineness designation is of at least equal
conspictuousness therewith. "

tnder

3 Section 2:‘223(&), which parallels Section 23.22(a), with respect to
misrepresentations as to silver content:
(a) It is an unfair trade e is i i

B ! ade practice to misrepresent in any way the silver e 8
hm[-m-ss of silver content of any industry product * * * ) v vroententer

3ecause arkine \ . '
e (;u?( the marking proposed with respect to our client’s alloy

wurately sfatec

ately states the presence, content and fineness of hoth the gold

|
Il "l |II- - PV T o ~—— e o~ o -
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i atver contained n the alloy, there can be little argume nt that the
o223 dealing with this first type off
feception have been violated. Tt is undeniable thad 1} o proposed guality
ek 15 not decoptive as 1o the primary metallic components of the
loy because the alloy is in fact compased of cgual parts by weight of
11 karat gold and sterling silver. :

The second type of deception

directed is not caused by inaceur
gold or silver in the article, but results from

icte marked “Gold™ or aterling” may in faet
silver alloy which, hecause “ the execessive

denvioons of Qeetions 2322 and

at which Sections 2322 and 23.23 ave
qcies or misrepresentations as to the
degree of the presence «;;f
the possibility that the art
tue composed of prold or
of base metals, does not possess {he valuable properties

presence
qssoci ted i the public eye with the precions metal known s gold or
<t rling silver. The ;wl‘rt.invnl. provisions of Seetions 2322 and 2828
which: dress this svmn‘\d form of deception are:

1. > etion 23.22(¢) \\"hi('h provides tha certain mar
f products, will meet the applicable roquiirements. The
wking is deseribed in subsection (1
ol et o AR

A Gold” when st

kings of product=

or parts o
pertine 4 nu
1 Nroneh prm‘l\u-t or pat! thes heeot Gt e alloy of vrolid
(rat frHeness may bhe marked and el

af ot foss than 100k
preceded by o correct designation of

word “Gold,” wherever :q»pn?:lring_ i< immediately

allpy and such karad desigration i= of coptit] CONSPIIIOUSTIESS (s

the karat fineness of the
Lhe word “Gold™ ¥ + 4 (Fmphasis added)

9 Seetion ZA23(b), provides a cimilar standard with respect to

silver:
K, deserihe or ol brerwise represent any

(hy 1t is anounfar trade practice to mar
ar cSterling

industry prmlm-l, or part thereof, as cxilver” tsolid silver cerling”
Silver,” unless ot et least arn/1 00ths pure stlver.
These provisions reflect the judgment of the Commission and,
presumably, the jewelry industry as a whole, as to the maximum
proportion of hase metals which can be alloyed with pure gold or pure
cilver without eroding the valuable properties of these precious metals.
Their apparent objective is to prevent manufacturers of jewelry from
marking as gold or silver an article composed of an alloy of one of those
provious metals which, because of excessive dilution by base metals,
door not possess the attributes publicly associated with the original
. cions metad
I+ is sigmificant that neither of the provisions addressing this seeond
corm of deception eontemplates a situation such as the one at hand
where two alloys, one clearly entitled under Seetion 22.22(e)(1) to the
desivmation “Gold™ and another properly the subject of the appellation
“wierling” under the standard of Section 23.2:4b), are combined into «
ioy » alloy which refains all of the valuable properties of a precions
wetad and which, when properly labeled to accurately deseribe its

ADVINORY OPINFONS AND REQUESTS THEREFCR 1203
1173

mf'tzlllic content in conformity with the provisions dealing with
mlsl‘f'[n'o.sentati()ns of fineness, ete., can work no such deception on the
plfhhc. In spite_ of the absence of the second form of deception in the
Slz(g:():()‘((: )nlarl;lil{{-()f (:\fr‘(:lient-'f -ftlloy, if the languag«_e of either S(fction
or Section 23.23(b) is independently and literally applied to
the alloy resulting from this combination of precious metals, it can be
concluded that the alloy can be labeled neither “Gold” nor ‘:St,erling ”
hl))‘o(:;‘luse the end product is not, under the literal application of Se('tio‘n
l,.{.Z.Z((‘)(l). “an alloy of gold of not less than 10 Karat fineness,” and
))((;lll\( _I,‘he' final alloy is not, under a strict application of Section
u.{.ui(h).. at least 925/1,000ths pure silver.” The ironic consequence of
such an independent application of the literal terms of these sections
wm_l](] be that an alloying of two component metals, each in(le;’)en;lentl‘
mjhtled to designation as precious metals un;k-r thosé sectiong
!n ol(h‘u-‘vs a product which cannot be designated either “gold” or “silver’:
jtﬁ( .’dh A !‘(*h‘l‘l]t, cannot b.e marked to disclose its true character as an
alloy of th_(-.so two precious metals. Indeed, the effect of such an
llnfvf-r!.)rc-tatmn would be to deprive the public of any ;;ccurate
: ;] t( |,1.[;t|.(m of the mejtallic components of the product and to conceal
) « :\(1 ll.lhl(‘. properties of the alloy, a result which certainly is not
¢ u:}‘:siont. with th(‘* underlying intent of the applicable rules. T
- :{r\tlhlé'(! ‘t.[‘)(‘!'t‘":l?‘nrt section of the rules governing the jewelry
! l.l \-‘.'(;f:(t;. ;()tn z.;..z.), sets fo'rth certain additional requirements for
s : oo e{() ; i %h marks on articles composed of a precious metal or an
oy - e [_)('rtment language of this section appears in
‘“\.;; 4.‘( ion (a)(1), which declares it an unfair trade practice to sell
“hr;] n}lt(-“m‘ f)ffer f.or sale any industry product bearing a quality mark'
ich because of its location, because of its failure to ident;fy the
5):»1:::\ &‘)‘{h.tl.w product to which it is applicable, or for some other
pl;l:(.h};\‘wqd:\‘ :(hethcapamty' and ter}d_ency or effect of deceiving
pare ]‘ h‘l\ la) e metallie cpm;msxtl(m of the product or any part
e pu‘).“c fn; i tnhgfl?ge emphasizes the purpose of the rules to protect
b e rom “(. .n'st form of deception, that is, deceptive markings
e ! du‘ur“ltely describe the components of the articles to
marking fir ‘l:e dt_}fwh‘fd' As stated earlier, because the proposed
Tk o inutrh (: ul;nts alloy accur:ately describes the component
o alloying process, it can have no deceptive public
\t::(]:::;:n:, ;r_:zl; htl}:: thrtee‘ ;_)ertinent sections disclose two independent
g e © I bl .pr(‘» f??t‘l()n. The first standard, articulated in Section
in ¢ '(tlon:« 23.22(a), 23.22(b)2) and 23.23(a), is aimed t
protect the public from markings which misrepresent Lh'o h)re<e l ‘f)'
precious metals. The second standard, embodied in Section.i 23 2;:‘(;((1))
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and 222300y is directed to the use of a label or mark deseriptive of the
presence of a precious metal in articles which, beeause of the dilution of
that precious metal by other base metals, do not possess the valuable
qualities normally associated with that precions metal, regardless of
whether the mark is accurate. The marking proposed by our client is
not deceptive as to the metallic content of the alloy and clearly satisfies
the first standard. in addition, because our client’s alloy is a
combination of two precious metals; it retains the valuable properties of
its component precions wmetals and, therefore, does not deceive the
public in the manner prohibited by the second standard. As pointed out
carlior, however, the literal application of cither sect ion to the alloy
could prevent the use of both “Gold” and™*Sterling” as quality marks
for articles composed of the alloy, xince the language of those sections
G specifically consider alloys of fiwo precious metals. Because the
two basic standards of protection embaodies in the rules are satisfied’
the alloy and L proposed marking, denial of the proposed mark™ '
would not serve the underlying intent and purpose of the ndes.
Accordingly, it is respectfully requested that the Commission
interpret its rules in a manner consistent with their hasie intent and
withh an awareness of the special qualitic - mherentm the alloy invente!
by our chient. It is our conviction that this basic intent is satisfied by tw
special- quality of the alloy and that the staff opinions issued to our
client are consistent with such basic intent. we submit that the
independent literal application of cither Section: 232201 or 23230
Lo a situation not contemplated by either such section will not serve the
interest of the public or the jewelry industry as a w ole ond will have
an extremely adverse effect upon our client and the other parties who
have invested such significant amounts of time, effort and money in the
development of the alloy. We respectfully request that the informal
staff opinions issued to our clients be affirmed by the Commission.
If the Commission does not see fit to uphold the staff opinions issued
to our client, we request that the Commission consider this letter as a
petition for the promulgation of an amendment to the industry guide
for the jewelry industry permitting the marking as a precious metal of
articles manufactured from alloys, such as our client’s alloy, which are
made exelusively of component metals which, by themselves, would i»
entitled to marking as precious metals.
Sincerely yours,

<« Howard B. Miller

/s/ John J. Ghingher, 111

M’m
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Jewelers Vigilance Committee, Inc. Second Letter of Inquiry
Nov. 18,1974

Dear Secretary Tobin:

Enclpsed please find a copy of our let*er to you dated Nov. 11, 1974
r«ga.nhng use of the stamping “1/2 14K Plus 1/2 Sterling.” Since
writing to you, I have been advised that an informal staff opinion was
l‘f'n(lered by Barry R. Riv n, attorney in the Office of the General
(,uuntqel to the effect that e stamping “1/2 14K-1/2 Ster.” would be
permissible in his opinion. 1 he copy of his opinion letter is also enclosed.
. On July 27, 1973, the Jewelers Vigilance Committee received an
informal opinion from Attorney, Joseph P. Dufresne, also in the Office
of the General Counsel, which stated, in part, that quality stamping
gold of less than 10K fineness would be prohibited and
) ) ‘it wonld be inappropriate to submit a request for an advisory opinion. t the
'( :m.umssmn as to whether the description *6K" or “6Kt” might be used.

I'his conclusion was reached because he referred to the Trade Practice
Rules for the Jewelry Industry and Commercial Standards and stated:

Gold articles containing gold of less than 10K fineness may not bear a quality
nuark.

Als.o, .ho concluded that the Commission would not sanction use of
«Ivs‘(:nptums such as “1/4 Gold” or “Quarter Gold.”

Finally, we are also enclosing a copy of another opition letter from
Mr.' Def resne also dated July 27, 1973 to Mr. Arthur Altman on use of
(l(‘.\‘.lgnfitl(ms “1/4 Gold” or “Quartergold.” You will note in this letter
which is not as legible as the others, he has stated: ,

* * ¥ such designations would be sive becaus 1y casily ¢ i
';m;..rvsxi:m that tl:w ilon“:1 contains mI(()lr(l"g:)):‘(‘;ﬂt‘;ll:r: ::‘l‘:l;:;h‘()l(::“:e,u::'ll:::e’i“;\i‘::
.»1-7'1)111}- educated™ to the numerical karat designations. What you propose in contrast, is
;;:‘T;;ﬁ;:;::‘ d(:.”;?‘,m;' fmm what has been in use for many years. It is very questionaiﬂo
whh m‘m.m(l;&.a ity of the item would measure up to the expectations the designations
N In light of the above contrary informal staff opinions, two dated July
ZZ" 19'?3 ?nd one Oct. 11, 1974, our letter of Nov. 11 requesting the
(A(‘)mr‘mss!on review the matter of stamping something “1/2 14K Plus
}/z Sterling” becomes all the more imperative. A four-billion dollar
!mlustry-has now heen placed in the uncertain position reflecting upon
lt‘s stability which governed it, at least since the days of the
Commereial Standards in the mid 1930’s.

It should' further be noted contrary to Mr. Rubin’s opinion permitting
tql';e ;tampmg .abbre.viation of the mark “ster.,” the Commercial

;M(;ria :zer:s dealing with markings of items containing jewelry, CS 118-

The terms “sterling” and “coin” shall not be abbreviated. * * *
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Finally, unless a0 deeision concerning this markaig is reached,
1d and silver will become eommonplace sad the

fractional mavking of ol
= from noble metals will, in turn, be

properties and qualities one expee

affected.
Onee again, T will make myselt available to the Commission together

with any experts which may be necessary for the € ‘ommiission to seck a
fir and equitable decision in the matter.

Sineerely,

/= Joel AL Windman
Generad Counsel !

Jewelevs Vigilanee Committee, Die. first Letter of Tnguiry

Nov. 1

A harles Tobin

Seoretary

Federal Trade Conunission
Washington, DUC, 20580

e Secretary Tobin

A firm by the name of Metads and dewels, Inedocated at 1316 13
W. Lexington St Baltimore, Md. has apatent pending for a gold alloy
comprised of 50 percent 14K gold and 50 percent sterting. They are now
attempting to market this patent-pending alloy as “One Half 11K Plas
Sterling” to the trade. |

They have initially asked us for our opinion whether or not ametal so
composed would conform to the UL S Department ot Commerce
Commereial Standard CS 51235, “Marking Articles Made In Silver In
Combination With Gold” a copy of which we enclose herein as well as
with the Federal Trade Commission Trade Practice Rules for the
Jewelry Industry, Rules 22 and 23 ax well as the provisions of the

National Gold and Silver Marking Act, 15 UL.S.C 29, 0t seq.

We had a sample of this alloy assayed and found the gold content of
the alloy to be a little over 7K and the silver to be ARLS parts per
thousand fine silver. Accordingly, we notified this firm that it was our
belief that their alloy icould not be stamped K gold and sterling in
accordance with any of the aforesaid laws and/or rules.

The Commercial Standards dealing with combinations of silver and
gold which they are referring to is subdivision 3(b). Please note,
however, that subdivision H(¢) states:

No guality mark indicating the presenee of gold shall be applied to articles
(rode of sterling sibver in combination with gold) compaosed in part of gold less than 10,
finenes

1 rtheo r, Rule 22¢(1) st.‘ates that:
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Anindustry produet or part thereot compaosed thronghout of an alloy of yold of
notfess than 10K fineness may be deseribed as tgold™ ¥ F ¥ -
A oo h T nit:
“(l({mdlmg.l.h although the alloy may have tnitially been composed of
. L, o " . -
: £ d, its “composition throughout” is only one-half of the required
st : , X mini
‘tlm;?mg and below the 10K minimum, and, ther Hfore, allegedly in
viol: > s i I .
\'li, dt.ux; of .th( rule. Further, according to the National Gold and
A ner of~ . ot 3 1
: “n arking Act, the stamping would allegedly be a violation since
S “ac¢ . e’ Te e ) :
wtual fineness™ is allegedly less than the tolerances provided for
14K grold.
‘ Further, referring to the one-half “sterling,” the Commercial
Standards, paragraph 5(h) states:
bl No :n‘;.u-llu contiining metai or metals other than sterling silver and gold * « ¢
=N ave o 1ed to g v ality marke ac H ;

N, pplied to it the quality marks as proseribed in paragraph three and four
" ince the composition indicates the silver content to be 481 parts per
OfS; dlver, i g
N s m(}: fine silver, it would allegedly not be “sterling” which is 925

ongr e lines o Yo " Rules
o l[m, these lines, Rule 23 of the Federal Trade Commission Rules
states: )
It is an unfair trade practi i
) ) i ] practice to mark, deseribe, or otherwise represent ;
lntllll‘»\ll_\ 'prmhn'l or part thereof * * ¢ “sterling™ unless it is at ' <t 02571 00 :nn‘: wil\‘(‘-‘:
T ”71 1er, the prohibition of the National Gold wd Silver Marking
Act would allegedly apply here as well .
The ¢ areiad Stands i
it .(t _mlnm( reial Standard, as you will note from reading them, deal
; ' N P - ’- ol . ’
o )-:ml‘( es combined with silver and gold applied to jewelry in which
e [).. m.\ vul re m;l(le of two separate metals either entirely sterling in
g(,ld[\dh‘ «;n( entirely of a karat gold above 10K in the other part, or to
" . Ted Y. M Y3 M ;
N ‘l( D was mechanically bonded to sterling (gold filled on sterling)
o r\|' ere white gold, 2 minimum of 1/20 of the weight was bonded to
; ) un_u.z, .‘md the metals could not be easily distinguished. The framers
) 3 o 3 1 )
,.,,,,,;]!‘\ (:()mm(fr lal Standard specifically use the words “silver n
o t);,'mm;"" “'}th gold,” the word “combination” meaning the bringing
y :: thtl:] (;()‘}I(MI](.'O; ;nlroady composed of sterling and karat gold of not
58 the - It did not mean an “alloy” i
3 th an “alloy” of silver and p as
definitions state: ) okl for as the
() “gold™ means 24 karats gol any
10K finers eans 24 karats gold or any alioy of the element grokt of not less than
() “sterling or “sterling sitv o
. ' g silve r”™ means an alloy of 9271000 parts » silve
W ';]'Ihn the tolerances permitted by the National Stampim{. Act s pune siver
us wWoe . 1 . 1 1 . .
o i;- tlhc y].u'e. talking about a combination of metals already alloyed
&) gy 1 P M :
e egal mimmum and not an alloy of sterling and gold which
I"O:t ;1 e a reduction from said legal minimum
urthe 3 : ial
pmvid(‘r'] ‘t‘ho fi ramers of the Commercial Standards specifically
provi e,‘ Mor alloys in Commercial Standard CS 67-38, “Marking
N(,v(]i‘h ?(lel()f Karat Gold,” CS 11844, “Marking of Jewelry and
elties of Sil ver,” CS 47-34, “Marki i | Rolled
» CS 47-34, “Marking of Gold Filled and Rolled Gold
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<L pre
Pate Articles Other Than Watcheases,” and CSB6-8, “Marking of
ticless Made Wholly Or In Part of Platinum.” Thus, it is helieved that
Hoalloys are adeguately coverad, namely, those providing for the
Hininmm silver requirements of 425 and the minimum karat require-
pents of 10K in conformance with the National Gold and Silver
Viarking Ael.

We had notified this firm, Metals and Jowels, Ine, of our conclusion
el stated, sinee we believe promotion of the produet would allegedly
mistend, they <houid seck an advisory opinion from the Commission,
anew onnr findinges would not necessarily be conelusive.

In the interim we have found the firm ix allegedly promoting it

pooduets to mesabers of the trade and next month, in one of the trade
publications, an alleged licensee will promote use of this mark. nelosed
i a1 photocopy of an advertisement that has appeared i the trade
pProess, specifically the Jewelers' Civendar-Keystone on page 105 in their
November 1971 issue. To our knowledgre, the product has not been sold.

Accordingly, it is imperative that the Commission review this matter
1o disseminate whether or not this marking would aflegedly mislead the
consimer who will ultimately be purchasing this product. Failure to do

ot this time would lead others, for cxample, to alleredly manufacture
alloys one-gquarter silver, one-quarter 10K gold v hich would assay 2F
and aecordingly open a “pandora’s Box™ to an indostry which has
attempted Lo live with Commercial Standards and athin Rules and
Guides prunmlg:ltwl by the Commission.

I will make myself available to the Compission together with any
experts which may he necessary for the € ommission to seck a fair and
quitable decision on this matter.

Respeetfully,

/s Joel A, Windman

General Counsel
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ANNOUNCING

THE M ~RRIAGE
of
TW(Q PRECIOUS METALS
14K GOLD

4

e ———

and

« STERUNG SLVER

# ) 'ﬁ »
Caa ','.?

o'V wPorss aECENA

: A New Gold Alloy”
{ Retailing for Much Less Than 14K

Thev ~aid 1t couldn’t be done, but herear ! [he A H
Pond Company now otfers S FARFIRE Wedding Rings
i a brand new gold allov for up to 307 lewe than therr
14K countetparts A remarhable new manutactuning,
process combine 14K pold and «terhng wlver inoap
provsmately egual part- Rinyr made of the beautitul
marriage of two precieus metals fook and teel like TAK
¢ uetomers whe mught othenwise be forced to wettle tor
lewnet quality can nosy et cold tull weightedarings “at
cubetantial savinge

*Alloy 1/2 14K +1/2 Sterling - patent pending 480,820
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Stalf Letter of Response
(RN IR
Drear Mr. Newnun:

Thix is in response toJohn . Ghingher, TH, Fsquire’s letter of Sept.
1%, 1971, requesting a further staff opinion on behalfs of his client,
Metals and Jewels, Ine. In my letter to him of Sept. 91974 T rendered
an informal staff opinion to the effeet that lubelling of his client’s
product “Alloy 172 LIK + 172 Ster” would not violate any of the Taws
administered by the Commission.

It i< my understanding that Metals and Jewels, Ine. has pranted to B

I Hirseh, Ine. the right to produce articles of jewelry composed of an
alloy o one-balf 14 kirat gold and one-half sterling silver. BoF. Hirseh,
Ine., now proposes to use the quadity mark “1/2 TIK 172 Ster.” This
mark would be displayed in type of sufficient size as to be legible to
persons of normal vision and will be inseribed in o place Bikely to be
ohserved by prospective purchasers. The word “alloy™ would be
dropped from the deseription because it would not be feasible to
in=eribe such a long phrase on most jewelry items,

As ! g as the above conditions are met, [do net heliove that the new
proposed deseription would violate any of the laws adininistered by the
Commission. | do not think that the term “atloy™ woulc add anything to
the proposed disclosure. Please understand that the “oregoing does not
constitute an advisory opinion of the Commission. I vou have any
questions, please call me at (202) H3-H0%9,

Very trudy vours,
/=/ Barry R Rubin
Attorney

ceJohn . Ghingher, HI, Fsquire
Wemnberyg and Green

1O Light Street

Padtimore, Maryland 21202

Second Supplemental Lelter of Request

Sopt. IR1974

Dear Mr. Rubin:
Lecently vou were kind enough to provide us with an informal staff

opinion with respect to the marking of articles of jewelry composed of
an alloy of one-half 14 karat gold and one-half sterling silver. We had
requeste 1 on behalf of the above client, an opinion that the marking of
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this alloy wi . ;
violite ‘\m\\mh ]lh( quality mark “Alloy 1/2 14K + 1/2 Ster.” would not
dale “rule SN ot . ) . . ’ o
. in‘(h,.,-(l,-(\ “;; u;,rul.n.;on of the Commission applicable to the
A UV By vour letter of Sept. 9 1¢
mt’_' mal staft opmion to this effect : 1T, you vendered an
Sinee that Ji .
to produce tht e our client has granted to R F. Hirseh, Inc. the right
advised us (h ft alloy for sale to manufacturers of _j('W(-l;'v }.lir h };;
empl «:llt is highly impractical for a manufacturer of jewelr, t"\
B o ¥ N TSN P 1
jewelry, the m‘.l':fth.\ marking. Because of the small sive ()r.'ﬂ’ti(‘h"q (,(t:
r(.‘\'tl'i(-.(iun‘\- ) ";n tlhn;l: theft we had requested would impose \‘(Av‘(,rv
therofore rn--}t] ¢ f'*'-\'ls:n possibilities for such articloes and o id
For th .LI atly restrict the marketability of the alloy o wouk
€ above reasons, we re ) Lo
Sl opinion that U\'(“(Y:;‘tr( " q]u.est that you render 4 second informal
p at use e quality mark 1/ . X
VIolte any of (he I L Y mark “1/2 1K - 1/2 Ster.” wi
mark wil] ho. <;iT IP“‘\ ﬁ‘lmlmstenﬂ by the Commission, 'I'h.i\' ::Jntlrllt()t
persons of ”un,l.[; .l,\'v'd I type of <ufficient size as to he 1¢.~ r,'lb]( tl\
St | 1al vision and will he inscribed in a place lik IL b
N s W I a ? corfv N
used and ”.]‘ hm.\l)({( tive purchasers. The mark is not curre n;l.\ é:)-h(
a < ¢ use of the qualit . N *nily bemng
o ality mark is not the subi -
Mvestiratio - . . ot the subject of 4 pendi
e i N or othey l"'”l'i'('dmg by the .”:' 1t pending
governmental ageney ' fmmission o any - other
In support of . ‘
: ) ' ) e
””i»\‘ms.\-i".n" ‘;(tcf(m_\ request T refer you to the “Background” an]
B Millor ! mn\' of the l(’l(('rduted Aug. 30, 1974 h ) an
Jtierand I submitted the oo o el wherein Howard
have enclosed » o € ongnal request on behalf of this li
[ woul ]A A copy of that letter for Your convenien wcent
ould grreat]y . ce.
Robert N..'\ﬁ“‘m I‘Vv_dl’l):'(’(lr_it(’ your addressing vour opinion to M
\mericas. N ‘- n v 1ce | residdent, B, | Hirsch, In;._ 100 Ave o M.
s W York, N.Y. with 4 copy to . Ir enue of the
i “. Ions or if T ¢an Provide any assistan, : me., you have any
“ull me at g e~ ¢ any Sistance, please it :
Cal 2931807 on the District of(f()lunlhia’( X( ;(mdo ot hesitate to
2Xehangre.

Ih i “ vl € *
‘ VL on Hrany
dln r nmovour y ry lt]()“ mn ”” ”]tltt( !
N k l\‘ [} \( 4 ( ¢ klnd (()()p(" S

/sf John ), Ghingher, [1]

Sttt Opivion Letter

epte 89197

sentlemen:
This is in pes
| : =ponse to yvour le '

L ) etter of Aug. 30, 1974, requesti

”‘.-’-“W“iry 5.“::»!1 ‘fmm lthn Commission rvgardin;.; the 'r:((IU( ;tl']g'an

Mt this -nm“pix;:mhl‘of an alloy of gold and silver. Sincfx) ytff:edh)l‘hng
andled as ¢xpeditiously as possible this le t;l(ur( :\te(fl'

i sible, this letter is o




peceossity onlyoan

—_"w
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ook e

imformal =taff opinion A does ot constitute an
Comtnission.

lpory opinton of the
vouy chient, Melad

1 my ander<trnding that <o dewels, Ineg witl
nriet artivies of joewelry composed of an alloy of one halt” 11 kit
pold and one hall sterling silver. These articles wonld have the =eme
ax articles manutactured entivdy of 11 ko grold. Your
w1y imprint these articles with the following deseription:
12 Ster” This mark will he displayed in type of
ons of normal vision and will be

appearance
ont propost
oy B2 1 Kot
atficient size as to be legible to pet
inseribed o place likely to he observed by prospective purchasers.
Ax longe as the above conditions are met, 1 do not believe this
Aemeripting would  vielate any of the s administored by the
Comrmission, Plense understand that the foregning does not constitute
an sdvizory opinton of the Commission. 1 you have any questons,

plose ent e At (202) OG23-DHORN.

Lopy bl vours,

tarey 10 Bnbin
N ortiicy
O e ot yeneral € ounsel

Letter of ot st

Aug. B0 1970

Dear S

On behalt of Metals and JJewels, Ine.,
corporition, | herehy request an advizory opint
o] vonrse of action: :

District of Columbii
o with respect to the

following prop

Background

Globus conecived an invention

1. Kohrn and Seymour
2 combined in

an alloy of 14 karat grold and steiling sitver
eoal parts. Messrs. Kohrn and Globus have applicd for letters patent

covering their invention and have assipmed sueh application, and any

Jetters pater which may issue thereon, to Metals and Jewels, Inc
Motals and oowels, Ine. proposes to produce and sell quantitities of the
use i the manufacture of articles of jewelry. Custom ol
nsage in the jewelry industry is such that in order to sell quant ities of
the alloy to jewelry manufacturers, Metals and Jowels, Ine. must
<aid manufacturers with assurances that articles of jewelry
a quality mark indicat ug
stals.

Fdward
consisting of

alloy for

provide
composed of the alloy may be stamped with
that such article is composed throughout of an alloy of precious me
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. . A .
Proposed Course of Action

“ i\' NOPOS -

: wed that articles of i .

(l('scrih('.(g "llmw! fh‘llt articles of jewelry manufactured from the alloy

with the ql'nm-- -‘”‘k v(/)\l;;;msvd throughout of the alloy be lmprinto;l

ality mark “Alloy 1/2 11 K D Q "y :

be of suffici - v et b 1/2 Ster.” The quality mark wi
sufficient size e . juadity mark will

shadl be so pl-u-wll/-( ,tiv.‘w asto be legible to persons of normal vision and

purchaser: 'I"h as ::(ol_\v 10 be observed by purchasers or prospective
asers. There will be no differ s g : o

HIH ifference v e of

within the quality mark. 1we in the <ize of letters or words

Discussion

The geners! w applic:
forth i Tt L '111:'((;"1}};}().1]2:'[’}(‘ t()-th'v proposed course of action are set
Sections 2192 ‘md/m‘;; ;).t l‘(ldvm! l'{vmll:ltmns particularly in
oSt ion 1 ;0 thT 2 thm‘vnf. Those sections deal with
Lot ol e v 8 40 ]'t(. gold ;m(l' silver content of an article of
Articles compisod of l,,-(l.(.:l \ marks with respeet to the composition of
hat use of the Droposed (’ll.\. ]l'm-tal.\‘ and ;}llnys thereof. It is submiticed
conte i of ihe :n'ti(-l;- of "‘L.l l'l:\]'imzlrk_ will not misrepresent the gold
ont nt ol siod artiele nd J(.};l( o WI“.'M‘ mivepreseat the silve
ourchasers of the article -\\tl not deceive purchasers cr prospective
Vtachead it hes et o [«;.\l o the metallic composition ot the article.
A the allov. Dr. Pond o fll wert I.{' Pond. Jr., Ph.D., analyzing an assay
deseription of the "“mf (_):( l“‘l_l"-“ that the assay is consistent with the
ol amd storling o ]‘; ':<]mg (i()lllp()h‘(‘(] of equal parts of 11 karat
mark deseribed above u(:lsut on Dr. Pond’s findings, use of the quality
£ the g aned sl n-“t i: x (‘I:V roprvsvn?s the grold and silw-r(-untw;t
ompiand ol the oy o 1any way -(I(‘('pl\.'(‘ a purchaser of an article
v as to the metallic composition thereof.

Request for Advisory Opinion

““t'll\‘ .
Metals and Jewels - her
nadvisory opinion 't'hll't‘(t-lht reby requests that the Commission issue
: : at the course of acti ; ) -
W faets submi - > action proposed, on the basis of
R nitte . . , on the basts
Comtnission ap ’ii‘(-‘-(h will not viola - any rule or regulation M_‘”‘»t
ot crrent }Li A ’f' to the jewelry industry. The course of actt e
‘ingr . . ? action is
thjeet of -'l x""l}:“f()“().\ud by the requesting party and is not ';hl\
“mmi.\'.\'inn.,,-.l 'ung mvestigation or other pn;.m-dinr by he
I any other governmental ageney v by the
““_\' (u“.\'tilll AR ] T Y.
piniion, pl(l-;m- ("xll? l}:n.\( concernity this request for an aavisory
Columbna exeh all the undersigned at 293-1807 (on the l);‘[ Lsory
" ommission i - ).' A conference s respectfully request I,'Il(‘1 "
8 S oeons : , . A il hoe
nrse of actio ‘n\ul(-nng. an advisory opinion that the _l b
3 action may not be implemented ‘ ¢ proposed
Sincerely yvours, .
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s Howard B. Miller
=/ John J. Ghingher, 111

Altachment to Letter of Request
Aug. 29,1974

Dear Sirs:

I have examined the report, which you turnished of a “Birmingham”
assay of a metal alloy allegedly produced by mixing 14kt gold and
sterling silver in equal parts by weight.

I intend to show. that the assay confirms that the alloy sample
cont.uns gold and silver in quantities consistant with a mixture of 14kt
gold and sterling silver in equal parts by weight.

! Note that the. original 14kt gold must have contained not less
tha 14/24ths. or 585/1000 parts gold by weight.

2. The original sterling silver alloy must have contained not less
thar 92171000 parts silver by weight.

The weight fractions of gold and silver inomis e of 11kt grold <!
steriing silver in equal parts by weight would be one half the original
fractions. Therefore 'the final alloy must be composed of not less than

3. 172x885/1000 = 292.5/1000 parts gold by weight, and

A 1/2x925/1000 = 462.5/1000 parts silver by weight.
The assay reported:
! 1172mg gold
187.93my silver
‘ 390.5mg total

The weight fraction of gold from the assay is

oo 1172mg gold/3%0.5mg total — 300.1/1000 parts gold by weight.

This is  greaterl than the minimum gold requirement  of
202.5/1000( #:3). |

The weight fraction of silver from the assay is

6. 1¥793mg silver/390.5mg total - 4R1.25/1000 parts silver by

weight.

This is greater than the minimum silver requirement of 462.5/1000

o)

stirling silver by weight.
Respectfully submitted,

/s. Redvert B, Pond, Jr, Ph.D.

By these caleulations it is evident that the final alloy can be deseribed
exactly as being produced by mixing one half 14kt gold and one half
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Possible conflict, as to notice requirements, between State law
and. FTC’s Trade Regulation Rule Concerning A Cooling-Off
Period for Door-to-Door Sales (16 C.F.R. 429) (File No. 753
7009)

Opinion Letter
May 20, 1975

Dear Mr. Feldman:

Th}s is in response to your request for an advisory opinion i'egarding
confliet, as to notice requirements, between State law and the Federal
'I‘rafle Commission’s Trade Regulation Rule Concerning a Cooling-Off
Period for Door-to-Door Sales. The question posed is: Would printing of
h()th‘ the notice of the buyer's right to cancel a door-to-door transaction
s‘peclﬁe(' in the Commission’s Rule and any such notice required by
State statute or municipal ordinance, identifying one as the Rule and
Fh(‘ other as State law, violate the Rule where the statute or ordinance
mvolved. prescribes a mandatory form of notice which in some respects
may be Incompatible with the form of notice prescribed by the Rule?

It is the Commission's understanding, based upon the information
submitted, that you have requested the opinion for your own guidance
and on l?ehalf of the Major Finance Corporation, a company engaged in
purchasmg commercial paper from door-to-door sellers. Pursuant to
vour a(.lvme, the company proposes to require door-to-door selling
companies from which it purchases commercial paper to include in
von'tracts for transactions subject to the Commission’s Rule both the
n()tl'('e of the buyer’s right to cancel required by State law or municipal
f)rdmance and the notice specified in the Commission’s Rule, identify-
ing one as the Rule and the other as State law.

The Commission has no objection to the inclusion in such contracts of
both the notice required by State law or municipal ordinance and the
Summary notice specified in the Commission’s Rule, identifying one as
t‘he Rule and the other as State law, as long us any language in the
h‘-tate o1 municipal notice directly inconsistent with the Rule is stricken.
Since the Comimission’s rule gives the consumer a unilateral right to
_cance‘l a transaction within three days, without penalty or fee, language
na Sta.te notice misinforming the buyer of the existence of a penalty
or fee (i.e., “If you cancel, the seller may keep all or part of your cash
flo\m payment”) is directly inconsistent with the Rule and, if included
in the' sal.es contract or receipt, must be stricken, Moreove’r, since the
buyer’s right to cancel transactions covered by the Rule is not limited

_“r ——




